163.    To   lock out   properly  it  was   necessary  to  lock out   in  three
places   (Tr.   268).

164.    Logan  was   first  made   aware  of   this   incident  when  an MSHA
complaint  was   filed   (Tr.   658).

165.    Logan didn't   threaten'Lund   about   the   issuance  of  a safety  letter
for  such  an incident   (Tr.  660).

We  will  consider   the  dual  complaints   in  reverse  chronological  order.

The  second   issue  is  whether   there was  a threat  of  retaliation  if  the
incident  was.reported.     A credibility  issue  arises  over whether  there was
such  a  threat^     That   is,   did management   threaten a  safety  letter   if  the
incident  was   reported,     1 am not   persuaded by Lund's  evidence.     It   is
triple hearsay because hourly workers  stated to Crumley that   if Crumley or
Lund made  "trouble"   they'd   get   safety  letters   and   apparently Crumley
related   the   statements   to Lund.     A  further difficulty with  the  credibility
of   the   triple hearsay  statement   is   the   fact   that,   according  to Lund,
"supervision had   left"  when  this   incident  occurred  (Tr.     267).     Logan  came
on   the   job   after   the   incident,   and  1 accept  his   testimony  that he did  not
threaten Lund with  the  issuance of  safety letter  (Tr.   660).     In  fact, his
first   knowledge  of  the   incident   was  when  an MSHA complaint  was   filed.     This
view  is   confirmed by Lund's   testimony  to  the  effect   that  no one  came  to him
and   said,  "I'm going   to   issue   a  safety  letter"   (Tr.  467).

The  primary  issues   are  whether Lund was  engaged   in a protected
activity  and whether Anamax  took retaliatory action.     Lund was working as
a  welder  in his  ordinary  activity.     No  protected  activity was   involved.
Lund   seeks   to  prove   that   the   falling muck occurred  as   a result  of his
statements   to   the   safety  department,   but  no  evidence   supports   that  view.
Quite   to  the  contrary,   whoever   put   the  conveyor   in motion  and  apparently
thereby  released  the muck was  on  the   floor  above where Lund  and Crumley
were  working.     There   is  no   showing  that  persons  on  a different   floor could
even have known of  the  presence  of Lund   and Crumley.

Lund  contends   discrimination  occurred here because  these   two  incidents
were not   "sorted  out"  when Lund wanted   to have  them  investigated  (Tr.   465).
No   further  evidence   is  offered   in  support   of  the  argument  of how the  two
instances were  not   "sorted  out",   and  since I   find no  protected  activity nor
retaliatory conduct,   it   follows   there   is  no merit   to  the  argument.

XX

LUND   IS  GRANTED  EMERGENCY MEDICAL LEAVE TO  BE
PRESENT  AT  THE  BIRTH OF  HIS   CHILD;   THE  LEAVE  IS  THEN
REVOKED.     FURTHER,   AN  ATTENDANCE  DISCIPLINE   IS   ISSUED
AFTER LUND'S ABSENCE

24/     Paragraph  24  and  25  of  the   amended  complaint.
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